Jefferson County Farmland Protection Board

Minutes of the Meeting held on May 10, 2004

At Jefferson County Public Service Center

Members Present:  Roger Dailey (Chair), Janet Stine (Vice-Chair), Peter Fricke (Secretary), Jane Peters and Jack Quinn.

Apology for Absence: Jane Tabb (Treasurer)

Others present:  Keith Berkeley, Roger Boyer, Linda Gutsell, Jim Keel, Lavonne Paden, and Craig Yohn.

Call to Order:  The Chair called the meeting to order at 7:05 pm, noting that the quorum had been met, and welcomed the visitors to the meeting.  He noted that he had received an apology for absence from the Treasurer together with a written report.

Minutes of the Meeting of April 26, 2004:  The draft minutes were circulated and read.  Mr. Quinn noted that the reason shown for the non-acceptance of Property G was incorrect; the property had not been accepted because the asking price per acre was very high relative to all other properties considered.  Janet Stine moved, and Jane Peters seconded, a motion “That the minutes be accepted and approved as corrected.”  The motion was approved unanimously.

Treasurer’s Report:  The Chair read the report submitted by the Treasurer.  The FPB had a checking balance of $768,672.14 on May 10, 2004.  Receipts since April 12, 2004 (March transfer tax and account interest) were $74,148.24.  Expenditures during the same period were $2,362.95.  The account with the County Commission contains $361.80.  As of May 10, $714,150.00 of the FPB’s funds was encumbered by easement offers, and $54,883 was available to the Board.  Jane Peters moved, and Jack Quinn seconded, a motion to accept the Treasurer’s report.  The motion passed unanimously.

Applications for Conservation Funding:  The Chair had not received any new applications.

Attorney:  The Chair introduced Ms. Linda M. Gutsell, as a lawyer interested in working with the Board, and invited her to describe her interest.  Ms. Gutsell is currently Law Clerk to Judge Steptoe, and intends to return to private practice this summer.  Ms. Gutsell has practiced law since 1991, and her work has had a primary focus in land use and construction law and a lifetime interest in agriculture. She would not be available to work with the Board until mid-August at the earliest.  The members of the FPB asked many questions of Ms. Gutsell and there was considerable discussion of the role of attorney for the Board.  The Chair thanked Ms. Gutsell on behalf of the FPB and said that he would be in touch with her.

Update on Farmland Protection in WV:  The Chair invited Ms. Paden to bring the Board up to date on current law and policies.  Ms. Paden began by noting that she was no longer on the Board of the Land Trust of the Eastern Panhandle and was now working with CVI assisting counties with farmland protection.  She handles the affairs of the Berkeley County FPB as a contractor, and noted that the Morgan County FPB had a staff member who was detailed from the County Planning Department.  She had four items she wanted to discuss with background materials for each item.

· Loans:  Ms. Paden noted that Boards could fund easements in which loans are not subordinated.  The JCFPB’s current criteria should be amended to remove the loan subordination stipulation.  In cases where the loan was subordinated there was no problem; in other cases the loan was paid off at closing with the proceeds of the easement.  A third case was the small loan which was not subordinated; since the homestead and a two-acre parcel around it was set aside in easements, it should be possible to negotiate to have the loan applied to the homestead and the immediate property, rather than the bulk of the easement, thus releasing the farmland for easement funding.  In a fourth case, where the bank would not subordinate the loan but the land’s easement value was high relative to the value of the loan (e.g. 15:1), a FPB should consider risking foreclosure in the future and the possibility that the FPB would have to step in and repay the loan in order to protect the easement.  If the loan was not subordinated, the landowner does not get IRS charitable deductions and the Board may not get matching funds.

· De minimus Commercial Recreational:  Ms. Paden turned to the issue of the IRS gift taxes on the easement.  At issue was commercial-recreational use of the land (hay rides, corn mazes, horse riding) by farmers and landowners.  The IRS regulations were directed at conversion of land to dude ranches and golf courses, but commercial-recreational use could be accidentally taken away if Land Trusts and FPB’s did not word the easements carefully.

· Condemnation of land through eminent domain:  Ms. Paden was concerned that County and State powers of eminent domain were being used to condemn land carrying easements and cited two recent Pennsylvania cases.  She argued that the FPB and the landowner could lose considerably thereby.  For this reason she believed that it was necessary for the FPB to have a co-holder on each easement in order to provide additional protection to the easement.  Ms. Paden also noted that she believed that the terms of easements should be revised so that, if eminent domain was exercised, the proceeds from the condemnation of the land should go to the landowner.  Some lawyers had made objections that the farmer had relinquished his rights to benefits from development, but she noted that the easement need not extinguish these rights if the land was condemned by a government agency.  Others had noted that the landowner may have benefited from IRS deductions for charitable donations, but Ms. Paden believed that repayment of the deductions to the IRS was a small price for the landowner to pay relative to the benefits that could be derived from sale of the land. 

· Stewardship (Legal Defense) Escrow Agreement:  Ms. Paden noted that the Land Trust Alliance’s standard practices included a provision for a stewardship fund to defend easements against future threats.  She argued that the FPB should also set up a stewardship fund for the same reason.  She said it was easier for the FPB to set aside monies from its operating funds for legal defense purposes than it was for a Land Trust to ask the landowner to pay into a stewardship fund.  The mechanism could be a common pool fund set aside in escrow with a lawyer which could be used by the FPB or, if the FPB could not act, by the co-holder of the easement to protect the easement in place.  The Chair observed that this was an item which he hoped to have in the FPB’s next budget and so this was a matter the Board would take up for discussion.  The Chair thanked Ms. Paden for the helpful briefing.

Cooperative Agreement with the Land Trust:  The Chair asked Mr. Fricke to indicate what the Board’s Management Working Group had recommended.  Mr. Fricke said that the Working Group, responding to the proposal from the Land Trust last June, had recommended that tasks such as appraisals, survey, baseline documentation, monitoring, and legal work be contracted out as necessary.  This was currently being done, and the Land Trust was in fact the contractor for three baseline documentations that were in process.  The second part of the Land Trust’s proposal was that it should be the Board’s contractor for all other administrative tasks needed by the Board.  The Working Group’s view was that these tasks should be done in–house or by an independent contractor to avoid any perception of a conflict of interest with the Land Trust.  

 Administrator:  Mr. Fricke, at the request of the Chair, noted that the administration tasks were primarily clerical and coordination of  Board activities.  The Chair invited Mr. Boyer to discuss a proposal from the Jefferson County Agricultural Task Force (JCATF) and the Jefferson County Development Authority (JCDA).  Mr. Boyer noted that a synergy had been seen between the JCATF and JCDA proposals for an agricultural development officer (ADO) position in the county and the Board’s need for an administrator.  It was felt that by pooling positions and funds the JCATF and JCDA could attract a well-qualified agricultural marketing and development candidate and also someone well positioned to work with farmers on conservation easements.  There was a lively discussion of whether the two positions would mesh well and whether the interests of both the Development Authority and the JCFPB could be met by someone trying to do both sets of activities.  The issue was not resolved and the Chair deferred the matter to the Board’s meeting on May 24, 2004.  The Chair requested Mr. Fricke to prepare a position description for the Board’s staff need and circulate it as soon as possible.

“Lessons learned:” The Chair circulated copies of the presentation Mr. Fricke had prepared for comments by the members of the Board.  The presentation was for the Farmland Protection Board workshop, sponsored by the NRCS, CVI, and WV Department of Agriculture, to be held on May 17 and 18.  Suggestions and comments were made for improving the document.  Mrs. Stine noted that she also would be attending the workshop.

Committee Reports:

· Status of easements in process:

· Property A:  Mrs. Stine reported that an agreement had been reached with the owners and a letter of commitment signed by them.  The re-negotiation of price had been handled as agreed at the last Board meeting and the cost of the easement would be $425,000.  The Board’s share of this amount would be $275,000, an increase of $125,000 over the original offer.  The Chair believed that this was fair in that the Board and owners had not had the benefit of an appraisal when the offer was originally made.

· Baseline surveys:  It was reported by the Chair, Mr. Quinn and Mr. Keel that the baseline surveys of properties A, C and D would be carried out by the Land Trust of the Eastern Panhandle in the next two or three weeks.

· Civil War Preservation Trust easements:

· Properties E, F, and I:  Mr. Quinn and Mr. Keel reported that closure on the easements on the three properties was nearing.
· Attorney:  Mr. Quinn noted that the attorney for the Land Trust would act as closing attorney for these easements, but that the Jefferson County Prosecuting Attorney’s office would need to review all the documents before the County Commission was asked for approval.
· Property F:  The Chair asked Mr. Quinn to inform the owner of Property F that closing would occur within 60 days from the time that the Prosecuting Attorney told the County Commission that all was in order and the County Commission approved the easement.  
Old Business:

· 2004 applications under 2002 Farm Bill:  The Chair reported that the Treasurer and Mr. Yohn had completed all the packages in a timely manner and that the applications had been received by the NRCS before the due date.  He expressed his personal thanks and the thanks of the Board to Mrs. Tabb and Mr. Yohn for their efforts.
· Jefferson County Department of Planning, Zoning and Engineering:  The Chair reported that the County Commission had waived the $100 planning exemption fee for the Board’s easements.
New Business:

· Procedure to have an easement approved by the County Commission:  The Chair circulated a draft set of procedures developed by County Administrator Leslie Smith.  The Board agreed to review these and discuss them at the next meeting.
· Security of bank funds:  The Chair reported that the security of the Board’s checking account funds currently extended only to the first $100,000.  He was exploring with the Bank of Charles Town the possibility of increasing deposit security to cover the first $500,000 in the Board’s checking account.
Motion to adjourn: Janet Stine moved, and Jack Quinn seconded, a motion to adjourn at 9:10 pm.  The motion was adopted unanimously.

